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BACKGROUND

Over recent years, the international debate on nuclear disarmament, traditionally focused on military and 
technical aspects, has increasingly been reframed around the humanitarian consequences that any use of  
nuclear weapons would have. This has led many states, international organizations, research institutions  
and civil society actors to recognize the existence of a legal gap in the international framework on nuclear 
weapons. Furthermore, it has generated a renewed sense of urgency that now, 70 years after the atomic  
bombings  of  Hiroshima  and  Nagasaki,  the  time  has  come  to  take  concrete  measures  towards  the 
prohibition and elimination of nuclear weapons.

The impetus for this new humanitarian approach to nuclear disarmament was initiated in 2010, when the 
President of the International Committee of the Red Cross (ICRC) issued an appeal2, followed in 2011 by a 
resolution of its Council  of Delegates3 that highlighted the "destructive power of nuclear weapons, the 
unspeakable human suffering they cause, the difficulty of controlling their effects in space and time, [and]  
the threat they pose to the environment and to future generations." 

Since then, the momentum around what is commonly referred as the Humanitarian Initiative has been  
growing, notably with the adoption since 2012 of joint statements on the humanitarian consequences of  
nuclear weapons signed by a growing number of governments (with 159 states as of May 2015), and the  
holding of three international conferences on the humanitarian impact of nuclear weapons in Oslo (March 
2013), Nayarit (February 2014) and Vienna (December 2014) respectively. 

At  these  conferences,  Hibakusha  from  Hiroshima  and  Nagasaki  and  survivors  of  nuclear  tests  gave 
testimonies about their direct experience of the destructive power and inhumanity of nuclear weapons. 
Experts  provided  irrefutable  evidence  of  the  current  risks  posed  by  nuclear  weapons  and  of  the 
catastrophic impact any use would have – whether by intent, miscalculation or accident. They underscored 
that no state, group of states, or international organization could address  the immediate humanitarian 
emergency  or  long-term  consequences  caused  by  nuclear  weapon  detonations.  The  findings  of  these 
conferences led to the growing recognition that the only way to prevent such a catastrophe is through the 
total elimination of such weapons, and initiated a new sense of urgency to ensure that nuclear weapons are 
never used again.

In light of such evidence, the Mexican Chair in his conference summary declared that “time has come to 
initiate a diplomatic process” to reach “new international standards and norms, through a legally binding  
instrument.”4 (February 2014). The Austrian Chair took it a step further by calling, in a pledge issued at the 
end of the Third Conference, on “all states parties to the NPT to renew their commitment to the urgent and  
full implementation of existing obligations under Article VI, and to this end, to identify and pursue effective 
measures to fill the legal gap for the prohibition and elimination of nuclear weapons”5 (December 2014). 

1 Akira Kawasaki is Executive Committee Member of the Japan-based international NGO Peace Boat, and International Steering 
Group member of the International Campaign to Abolish Nuclear Weapons (ICAN). kawasaki@peaceboat.gr.jp The author 
thanks his Peace Boat colleagues Celine Nahory and Meri Joyce for their contributions to put together this paper.

2 Statement by Jakob Kellenberger, President of the ICRC, to the Geneva Diplomatic Corps, Geneva, 20 April 2010 
https://www.icrc.org/eng/resources/documents/statement/nuclear-weapons-statement-200410.htm#_blank 

3 International Red Cross and Red Crescent Movement, Council of Delegates 2011: Resolution 1, Working towards the 
elimination of nuclear weapons (November 26, 2011) https://www.icrc.org/eng/resources/documents/resolution/council-
delegates-resolution-1-2011.htm#_blank

4 Chair Summary, 2nd Conference on the Humanitarian Impact of Nuclear Weapons, Nayarit, Mexico (February 14, 2014) 
http://www.reachingcriticalwill.org/images/documents/Disarmament-fora/nayarit-2014/chairs-summary.pdf 

5 Humanitarian Pledge, issued by Austria at the Third Conference on the Humanitarian Impact of Nuclear Weapons, Vienna, 
Austria (December 9, 2014) 
http://www.bmeia.gv.at/fileadmin/user_upload/Zentrale/Aussenpolitik/Abruestung/HINW14/HINW14_Austrian_Pledge.pdf
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First issued by Austria in its national capacity, the pledge – now referred to as the Humanitarian Pledge –  
has since been endorsed by over 120 countries.

THE LEGAL GAP

Unlike other weapons of mass destruction, there is currently no comprehensive explicit prohibition against  
the  possession,  transfer,  production  and  use  of  nuclear  weapons.  The  fragmentation  of  the  current 
international legal regulation of nuclear weapons is highlighted by the April 2015 report by Article 36 and 
Reaching Critical Will, “Filling the Legal Gap: The Prohibition of Nuclear Weapons.” Notably, “legal deficits 
regarding  the  development,  production,  testing,  transfer,  acquisition,  transit,  stockpiling,  deployment, 
threat of use or use of nuclear weapons, as well as assistance, financing, encouragement, or inducement of  
these activities.”6

The  International  Campaign  to  Abolish  Nuclear  Weapons  (ICAN) –  a  coalition  of  over  400  partner 
organizations in more than 95 countries7 – has consistently been calling for developing a new international 
treaty banning nuclear weapons as the most appropriate way to “fill the legal gap for the prohibition and 
elimination  of  nuclear  weapons,” based  on  their  unacceptable  consequences  and  as  called  for  in  the 
Humanitarian Pledge. In a document entitled “Principles of a Treaty Banning Nuclear Weapons”8, it argues 
that such a new legal  instrument would not only “build on existing norms and reinforce existing legal 
instruments. It would also close loopholes in the current legal regime that enable some states to engage in  
nuclear weapon activities while clearly codifying the illegitimacy of possession.”  Furthermore, it would “put 
nuclear weapons on the same footing as the other weapons of mass destruction, which are subject to  
prohibition through specific treaties,” thus establishing a framework for their elimination.

A discussion paper issued in October 2015 by New Zealand, “Strengthening the NPT: International Law and 
Effective Measures for Nuclear Disarmament,”9 addresses concerns raised by nuclear weapon states and 
some others that such a new instrument could disturb the current framework. It makes the case that such 
an instrument would in fact strengthen the NPT, and “constitute an important step in the implementation  
of its Article VI obligation.” The New Zealand discussion paper further reminds that “successive treaties 
dealing with the same subject matter are a common feature of the international legal system.”

FILLING THE GAP

The idea that there is a need for a new international legal instrument to help fulfill the Article VI obligation 
for both nuclear weapon states and non-nuclear weapon states to “pursue negotiations in good faith on  
effective  measures  leading to  the cessation of  the nuclear  arms race at  an early  date  and to nuclear  
disarmament” is  not new. In fact,  over  the years,  this  has repeatedly been called for by a number of 
governments and civil society organizations.

In April 2014, Ireland circulated a Working Paper to the Third PrepCom of the 2015 NPT Review Conference 
on behalf of the New Agenda Coalition,10 in which they call “for serious and sustained discussion around the 
Non-Proliferation Treaty requirement that all parties to the Treaty must pursue and elaborate ‘effective  
measures’  for  the  achievement  of  the  Treaty’s  irreducible  disarmament  imperatives”  (para  22).  The 

6 Article 36 and Reaching Critical Will, “Filling the Legal Gap: The Prohibition of Nuclear Weapons” (April 2015) 
http://www.reachingcriticalwill.org/images/documents/Publications/filling-the-legal-gap.pdf

7 International Campaign to Abolish Nuclear Weapons http://icanw.org 
8 International Campaign to Abolish Nuclear Weapons , “Principles of a Treaty Banning Nuclear Weapons” (April 2015) 

www.icanw.org/wp-content/uploads/2015/04/principles-2.pdf 
9 Prof. Teresa Dunworth,“Strengthening the NPT: International Law and Effective Measures for Nuclear Disarmament,”Discussion 

paper prepared for the New Zealand Mission to the United Nations (October 16, 2015),http://www.converge.org.nz/pma/NZ-
161015.pdf

10 Working Paper NPT /CONF.2015/PC.III/WP.18, submitted by Ireland on behalf of the New Agenda Coalition (Brazil, Egypt, Ire-
land, Mexico, New Zealand and South Africa) at the Third Preparatory Committee for the 2015 NPT Review Conference
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document further  highlights  the need for  “a clear,  legally-binding,  multilateral  commitment to  achieve 
nuclear disarmament” as an “effective measure” to implement Article VI of the NPT. 

The  Humanitarian  Pledge,  first  issued  by  Austria  in  December  2014,  clearly  echoes  this  demand,  by 
“call[ing] upon all States to identify and pursue effective measures to fill the legal gap for the prohibition  
and elimination of  nuclear  weapons and to cooperate  with all  stakeholders  to  achieve this  goal.”  The 
pledge has now been endorsed by over 120 countries that see filling the legal gap as the way forward - as a  
concrete, effective measure for nuclear disarmament, as stipulated under NPT Article VI. Austria, together  
with Mexico, Ireland and South Africa, tabled the text as a resolution at the UN General Assembly First 
Committee in October 2015.11 

Although  never  adopted,  the 2015 NPT Review Conference  final  draft  outcome document12 (para  154 
sub.19) recommends the establishment of an open-ended working group under the United Nations General  
Assembly to “identify and elaborate effective measures…. including legal provisions.” It goes on to state  
that  “the  legal  provisions  could  be  established  through  various  approaches,  including  a  stand-alone 
instrument or a framework agreement”.

In addition to the Humanitarian Pledge, a number of resolutions to pursue effective measures, including  
legal provisions, were most recently put forward at the UN General Assembly First Committee in New York  
in October 2015. These include:
-  A Mexican-led  resolution on “Taking  forward multilateral  disarmament  negotiations” (A/C.1/70/L.13), 
which  includes a  mandate for  an open-ended working  group  in  Geneva  to  “negotiate  with  a  view to  
reaching agreement on concrete effective legal measures to achieve nuclear disarmament, in particular  
new legal provisions and norms to attain and maintain a world without nuclear weapons”.13

- A draft resolution initiated by South Africa on the “Ethical imperatives for a nuclear weapons free world” 
(A/C.1/70/L.40), which also calls on governments “to take the effective measures necessary to eliminate 
and prohibit all nuclear weapons, including legally-binding measures, given their catastrophic humanitarian  
consequences and associated risks.”14

OPTIONS ON THE TABLE

A number of other options exist in regard to such legal provisions, which are not mutually exclusive. These  
are notably spelled out in the above-mentioned New Agenda Coalition’s  Working Paper (para 29) and 
include:

“(1) A comprehensive Nuclear Weapons Convention, which, in setting out general obligations, prohibitions 
and an effective basis for time-bound, irreversible and verifiable nuclear disarmament, would complement 
the  Chemical  Weapons  Convention  and  the  Biological  and  Toxin  Weapons  Convention  as  an  effective 
measure for the elimination of all weapons of mass destruction;
(2) A Nuclear Weapons Ban Treaty, which would establish the key prohibitions necessary for the pursuit, 

11 “Humanitarian pledge for the prohibition and elimination of nuclear weapons” (A/C.1/70/L.38), Draft resolution introduced to 
the Seventieth session of the UN General Assembly First Committee, Agenda item 97 (b), General and complete disarmament: 
nuclear disarmament (October 21, 2015) http://reachingcriticalwill.org/images/documents/Disarmament-
fora/1com/1com15/resolutions/L38.pdf

12 Draft Final Document, 2015 Review Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons, 
NPT/CONF.2015/R.3 (May 21, 2015) http://www.reachingcriticalwill.org/images/documents/Disarmament-
fora/npt/revcon2015/documents/DraftFinalDocument.pdf

13 “Taking forward multilateral nuclear disarmament negotiations” (A/C.1/70/L.13), Draft resolution introduced to the 
Seventieth session of the UN General Assembly First Committee, Agenda item 97 (bb), GGeneral and complete disarmament: 
taking forward multilateral nuclear disarmament negotiations (October 20, 2015) 
http://reachingcriticalwill.org/images/documents/Disarmament-fora/1com/1com15/resolutions/L13.pdf

14 “Ethical imperatives for a nuclear-weapon-free world” (A/C.1/70/L.40), Draft resolution introduced to the Seventieth session 
of the UN General Assembly First Committee, Agenda item 97, General and complete disarmament (October 21, 2015) 
http://reachingcriticalwill.org/images/documents/Disarmament-fora/1com/1com15/resolutions/L40.pdf
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achievement and maintenance of a world free of nuclear weapons; such a Treaty could, but need not,  
additionally set out the practical arrangements required for implementing and overseeing effective, time-
bound, irreversible and verifiable nuclear disarmament;
(3) A  framework arrangement  of mutually supporting instruments aimed at achieving and maintaining a 
world free of nuclear weapons. These would work in concert to establish the key prohibitions, obligations 
and arrangements for the achievement and maintenance of a world free of nuclear weapons;
(4)  A  hybrid  arrangement  which  might  include  elements  of  all  or  any  of  the  above  options,  or  new  
elements.”

These options are further developed in the seven-page of annexes, with detailed descriptions of how such 
options would look.

THE WAY FORWARD

As demonstrated by the status of current discussions, there is a growing consensus on the urgent need for  
a new legal  instrument to address the gap existing in relation to nuclear weapons.  It  is clear that the 
question today is no longer whether such an instrument is necessary, but rather, how, in what form, and  
when. 

Various options exist in relation to form and scope, and indeed, even the forum in which such steps would  
be developed – within a UN-authorized working group or a conference of like-minded governments, for 
example.  There  are  also  debates  on  whether  a  new  legal  instrument  should  take  the  form  of  a  
comprehensive nuclear weapons convention (NWC) or a ban treaty, and whether it should be a stand-alone 
or plural treaties. Indeed, a NWC and ban treaty are often taken to be conflicting concepts. Yet careful and  
deep consideration of the relationship between both approaches is needed.

On the one hand, a ban treaty would not address the questions of dismantlement and verification process,  
keeping these issues for a later stage. The participation of nuclear-armed states, at least at the initial stage,  
would therefore not be necessary. The proposal of a ban treaty is sometimes criticised for these reasons, as  
being partial or insufficient, or lacking in effectivity due to the absence of nuclear-armed states. However, 
such a ban treaty would have the merit of greatly strengthening the legal norm against nuclear weapons,  
by  establishing  a  non-discriminatory  international  legal  prohibition  on  the  development,  production,  
testing, acquisition, stockpiling, transfer, deployment, use and threat of use of nuclear weapons – and thus  
accelerate the processes to come. Indeed, as ICAN puts it,  a  “ban treaty would not need to establish 
specific provisions for elimination, but states parties to the treaty could agree to relevant measures and 
timelines as part of the implementation process, through protocols or other appropriate legal instruments.”
15 As seen with the treaties banning landmine and cluster munitions, it would create a clear normative 
recognition that nuclear weapons are unacceptable, thus having the practical impact of facilitating their 
elimination. It would also function as a legal basis for divestment - restricting the economic dimension of  
nuclear weapons production, modernization and trade.

On  the  other  hand,  the  nuclear  weapons  convention  and  framework  approaches  envision  a  more  
comprehensive yet "long term" process, which faces the risk of being delayed, if not blocked, by nuclear  
weapons states as repeatedly seen in the past. As can be seen above, the two processes should not be  
regarded as conflicting or mutually exclusive. Rather, a ban treaty should be considered as having a role as  
an  immediate  step,  forming  an  element  of  a  broader,  longer-term  framework  approach  that  would 
eventually complete a NWC.

CONCLUSION

15 International Campaign to Abolish Nuclear Weapons , “Principles of a Treaty Banning Nuclear Weapons” (April 2015) 
www.icanw.org/wp-content/uploads/2015/04/principles-2.pdf
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More and more states are now calling for a legally binding international instrument, and for the start of  
negotiations to that end. Through deliberations currently taking place at the 70 th Session of the UN General 
Assembly, it is highly likely that an open-ended working group will be created in some form, under the 
auspices  of  the UN General  Assembly.  Should  this  be  then  convened next  year,  it  should  conduct  an  
evaluation of various legal approaches, what kind of legal instrument may be possible, and the elements  
thereof. Considering this, it is now necessary to engage in genuine debate to consider the various available  
options and ways forward, from a range of perspectives.

It is now time to translate the momentum generated by the humanitarian initiative into action. Regardless  
of the form, scope or approach chosen, it is now apparent that the discussion regarding legal prohibition is  
no longer “whether or not.” Rather, experts and civil society alike should now focus efforts on research and  
discussion on the feasibility of various legal approaches in the near/mid term, the relationship between the  
range of potential steps, and the necessary sequence for an effective process to prohibit and eliminate 
nuclear weapons.
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